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Petition for Rulemaking RM 8643

)
of Pacific Bell Mobile Services )
Regarding a Plan for Sharing )
the Costs of Microwave Relocation )

)

REPLY COMMENTS OF PACIFIC BELL MOBILE SERVICES

Pursuant to Section 1.405 of the Commission’s Rules, Pacific Bell Mobile Services
(“PBMS”) hereby responds to issues raised in the comments to its Petition for Rulemaking
regarding a plan for sharing the costs of

microwave relocation.

l. Introduction

As Personal Communications Industry Association (“PCIA”) notes in its
comments, we have decided to join in supporting the modifications to our plan proposed by
PCIA."' There were only two significant differences between our proposal and theirs. One, our
plan required sharing for both adjacent channel and co-channel interference. The PCIA plan limits
cost sharing to co-channel interference. Two, we proposed a higher cap on reimbursement. In the
interest of industry consensus we now support the PCIA modifications. The need for a cost
sharing plan is urgent, and we have no interest in having disagreements over two details delay or

defeat the establishment of a plan.

' PCIA, pp. 3-4.



We are pleased to note that a majority of the commenters supported the concept of a
cost sharing plan. Many of those that expressed concern or objections misunderstood the way the
plan would work. We will address those areas of confusion as well as respond to additional issues

raised by the comments.

[I. The Cap Limits Reimbursement To A PCS Licensee, Not
Compensation To The Microwave Incumbent.

Several commenters representing incumbent microwave licensees misunderstood
the effect of the cap. The Association of American Railroads (“AAR”) states that “In essence,
Pacific Bell is now asking the Commission to give it and other A/B auction winners a free ride
equaling any relocation costs greater than $600,000.... The subsidy requested in the Petition
would come at the expense of railroads, utility companies and users of other microwave services
with links in the 2 GHz band.”> The Metropolitan Water District of Southern California
(“MWDSC”) states that it is concerned that “should the Commission propose and adopt Pac Bell’s
cap, that ‘uncompensated’ costs would have to be borne by Metropolitan’s ratepayers.”™

These commenters are under the impression that the cap limits their compensation
per link. It does not. It limits the amount that is subject to the cost sharing formula. Under the
PCIA modification, if we relocate a link with a new tower that costs us $600,000, only $400,000
would be subject to cost sharing. However, the limit on the amount subject to cost sharing does

not affect the microwave licensee who still receives a relocation valued at $600,000.

2 AAR, p. 6.
* MWDSC, p. 5.



(11. The Cap Does Not Harm The Microwave Incumbents.

Several commenters raise the issue that the cap will create an artificial ceiling on the
price of a link.* A cap will affect the bargaining stance of the PCS licensees but it will not prevent
the payment of the full value of a “comparable” system.

The Commission should keep in mind that microwave incumbents are being
counseled to take a very aggressive bargaining position during the voluntary period. For example,
the law firm of Keller and Heckman has issued an announcement that includes the following:
“Keller and Heckman is counseling its clients that this initial voluntary negotiation period is not
about engineering or ‘comparable facilities’. It is about the marketplace.” See attachment A.
However, the voluntary period was not created to turn microwave licenses into a profit center. It
was created to “prevent disruption of existing 2 GHz services.””

Reasonable requests will be unaffected by the cap. The cap may serve to temper

unreasonable requests. It it does, that is all to the good.

IV. The Cost Sharing Proposal Encourages The Relocation Of
Microwave Systems.

Several commenters expressed reservations about the plan because of the concern
that it does not allow for the relocation of a system as opposed to an individual link.® Although the
reimbursement formula is on a per link basis. it does not in any way discourage the relocation of a
system. In fact, it specifically provides for it. If a PCS licensee relocates a system and some of
the links are outside of its service area, it is entitled to 100% reimbursement for each such link up

to the cap.” The next PCS provider paying that [00% percent reimbursement then becomes full

*  American Petroleum Institute, p. 3; City of San Diego. p. 7

In the Matter of Redevelopment of Spectrum to Encourage Innovation in the Use of New Telecommunications
Technologies, 8 FCC Red 6589, para. 16 (1993).
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owner of the interference rights and is entitled to all future reimbursement. PCIA specifically
addresses this positive aspect of our plan in its comments.”
This is a significant benefit to the microwave incumbents. Without a cost sharing

plan in place, there will be little incentive for the relocation of systems.

V. Reimbursement Is Limited To Specific Cost Categories

Several parties raise the issue that the plan does not take into account non-monetary
exchanges.” This is correct. Reimbursement is limited to specific cost categories. We listed those
in Appendix A. PCIA listed the categories they considered appropriate for reimbursement in
footnote 11. This does not prohibit parties from providing “non-money” exchanges as a result of
PCS relocation negotiations. However, they cannot seek reimbursement for items that are not
listed in the approved list of cost categories.

It is important to keep in mind that the formula does not attempt to recover all costs
associated with a relocation. In order to avoid arguments over what are the standard vs. premium
costs of a relocation, it identifies specific cost categories and it depreciates the cost for later
entrants. If the formula were to include every conceivable cost associated with a relocation, PCS
licensees would argue with each other as to what was an appropriate cost for reimbursement. The
formula and cost categories were designed to be straightforward in order to avoid disputes and to
encourage the process to move forward quickly and smoothly.

UTC suggests that as an alternative to a specific formula, “the Commission require
mandatory negotiations between PCS licensees that would have required relocation of a
microwave station and the PCS licensees holding the “interference rights’ to the relocated
station.”' The City of San Diego also supports creation of spectrum rights without the valuation

formula."' Without any kind of valuation formula. there would be difficult and time-consuming

¥ PCIA. p. 16.

’ American Petroleum Institute, pp. 7-8. Utilities Telecommunications Council (“CTC”), p. 6.

“ UTC, p. 8.

City of San Diego. p. 8.



debates before any compensation was paid. Our goal in submitting the plan was to solve the free
rider issue with a minimum of opportunity to engage in disputes.

Also, the formula sets a cap on compensation. Parties have the ability to negotiate
lesser amounts. For example, the second PCS provider to enter the market may negotiate a lesser
amount than what would be required by the formula. The third PCS provider should only be
required to negotiate with the holder of the interference rights if he seeks to provide compensation
that would be less than the formula. This is appropriate because the holder of the interference
rights has the same interest as subsequent entrants into the market, and it would be inefficient to
have all those who paid negotiating with the next market entrant. The advantage of the formula is
that is permits some flexibility but creates a framework for cost sharing that allows relocation to

move forward quickly.

VI. Obligation To Participate In Cost Sharing Expires At The
End Of 10 Year License Period

The City of San Diego suggests that the there should be a time limit after which
PCS licensees would be allowed to operate in the cleared band without being subject to cost
sharing.'”> Southwestern Bell Mobile Services raises the same issue and suggests that any
obligation to participate in cost sharing should expire at the end of five years."> Our plan includes
the formula which uses a straight-line 10 year depreciation period which is consistent with the term

of the license. For this reason, we believe that the rule should be effective for 10 years.

Vil. The Later PCS Licensees Including The Designated Entities
Will Benefit From A Cost Sharing Plan.

The comments of Duncan, Weinburg, Miller and Pembroke appear to suggest that

the A and B licensees may move to relocate microwave incumbents and the C through F licensees

'*" City of San Diego. p. 7.

" Southwestern Bell Mobile Services, p. 6.



will be harmed because negotiations had already taken place.'* To the contrary, a cost sharing plan
that promotes quick deployment of PCS will benefit any subsequent PCS licenses. If many of the
microwave incumbents have been moved, it is an advantage to subsequent licensees. They can get
to market quickly without having to go through negotiations with incumbents. All they have to do
is pay a share of the cost. They do not have to expend administrative resources in negotiating and

actually relocating a link which is a very time intensive process.

VIiil. A Clearinghouse Can Address Issues Of Confidentiality

UTC raises a concern about issues of confidentiality with respect to a
clearinghouse as well as how the clearinghouse would be funded and how it would function.'’
PCIA’s comments have addressed the issue of a clearinghouse in more detail, and they have
answered these concerns. With respect to confidentiality, PCIA states that “At a minimum. data
assembled by the clearinghouse will be available only to participants in the clearinghouse and only
upon a demonstration of need for the information.”""

PCIA also indicates that the functions of the clearinghouse would include 1)
collection of necessary information regarding actual costs and relocation; 2) administration of
payment system; and 3) participation in resolution of disputes, such as whether interference would
occur, whether cost documentation was adequate, and whether parties have complied with the cost
allocation formula.!” Funding would be paid for by PCS industry members involved in relocation
efforts and those who benefit from the efforts.

We agree with PCIA on the role of a clearinghouse. We are confident that a

clearinghouse will promote efficient administration of the cost sharing program and will relieve the

Commission of the need to expend any significant amount of its limited resources in this area.

Duncan, Weinberg. Miller and Pembroke, pp. 5-6.
Y UTC, p. 9.

'* PCIA, p. 18.

7 PCIA., pp. 17-19.
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IX. Only Those Parties That Benefit From The Relocation
Would Be Required To Pay Any Share Of The Costs.

Southwestern Bell Mobile Services raises concerns about the definition of
interference and when the requirement to contribute arises.'® “PCS providers should have the
ability to show that their system simply would not have interfered with the path that has been
relocated.”"” Our cost sharing plan allows for this. The required interference analysis will
determine if interference would have occurred but for the relocation of the link. Interference will
be calculated pursuant to TIA Bulletin 10 or other industry-accepted standard. This is a very
straightforward system. Moreover, after a link has been relocated subsequent entrants in a market
will have the opportunity to determine if it is less expensive to make the required contribution or to
engineer their system so it will not interfere with a particular link. This allows subsequent entrants

to make truly cost efficient decisions.

X. The Commission Should Act Quickly With Respect To Cost
Sharing.

Several commenters raise issues beyond the scope of our petition. For example,
Sprint suggests that a rulemaking proceeding should also reform the voluntary negotiation period
and minimize unjust enrichment by incumbent microwave system operators.”’ Southwestern Bell
Mobile Systems, Inc. urges the inclusion of issues such as the definition of comparable facilities
and clarification of what qualifies for primary status of newly licensed microwave links.?’ While
we agree that there are other important issues regarding microwave relocation, a rulemaking that
encompasses all of these issues is apt to move more slowly than if there is a single focus. If the

Commission decides to issue a Notice of Proposed Rulemaking that covers additional issues, we

Southwestern Bell Mobile Services, pp. 3-4. &
¥ Id. at p. 5.

20

Sprint, p. 1.

21

Informal Supplemental Comments of Southwestern Bell Mobile Systems, Inc., pp. 2-3 and 6-8.



urge the Commission to focus on a cost sharing plan in a separate phase so that it can move
forward very quickly on that issue. As the Cellular Telecommunications Industry Association
(“CTIA”) notes, “It is critical that the FCC act on Pacific Bell’s Petition without delay.”22 For this
reason we agree with BellSouth’s recommendation that the Commission condition all PCS licenses

on compliance with any cost sharing rules ultimately adopted.”

Xl. Conclusion.

As PCIA outlined in its comments, adoption of a cost sharing plan for microwave
relocation costs is a win-win for all interested parties. The microwave incumbents benefit because
the plan 1) encourages the relocation of systems. 2) lowers their transaction costs because they will
have to deal with a small number of PCS licensees. and 3) encourages relocation to move forward
quickly and smoothly which will minimize disruption of their operations. The PCS providers
benefit because a cost sharing plan eliminates the free rider problem, encourages relocation which
will support the rapid deployment of PCS. Designated entities benefit because cost sharing should
allow them to enter the market quickly since many links will be cleared already and they will not
have to expend resources in arranging for relocation. Moreover, they can pay their share in
installment payments. Finally, the public will benefit from the rapid deployment of PCS and the

smooth transition of the microwave incumbents to a different part of the spectrum.

2 CTIA, p. 5.
?  BellSouth, p. 3.



We respectfully request that the Commission move quickly to issue a Notice of
Proposed Rulemaking on our Petition as modified by PCIA and to handle the Rulemaking in an

expedited manner. The comments to our proposal support such action.

Respectfully submitted,

PACIFIC BELL MOBILE SERVICES

SO [ L lst ) )JL%) Afj\ o

JAMES P. TUTHILL
BETSY STOVER GRANGER

4420 Rosewood Drive
4th Floor, Building 2
Pleasanton, CA 94588
(510) 227-3140

JAMES L. WURTZ
MARGARET E. GARBER

1275 Pennsylvania Avenue, NW
Washington, D.C. 20004
(202) 383-6472

Its Attorneys

Date: June 30, 1995
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FCC Announces Commencement of Voluntary Negotiations

by Raymond A. Kowalsid

ow that the suctions for Block A

and B PCS hcetam are closed,

the next stop owand the croation
of PCS sysisns in the United States is the
relocation of poiat-o-point microweve
syvems that prescatly occupy the 2 GHz
band earmmked for PCS sysems. PCS
licensees ultimately can fores the micro-
wave inaunbents 1 lesve the band by
providing than with "comparsble facili-
tics.” Howewsz, befowe the two sides
resort 0 such mvohmury reocations, the
Fedara) Communicatioris Commission
(FCC) is hoping that they will be able w0
come W mutually agrecable terms for
carly and voluntary microwave system
relocaiion.

On April 18, 1995, the FCC officlly
announced that the period of vohmtary
negotiations between inicrowave
incumbents and the winners of the A and
B black PCS suctions had begun a3 of
April S, 1995, Unda the FCC's rules,
this voluntary negotiadon period will nn
for two years, except for incumbent
public safety microwuve systems, whuch
will have three years for volunary
negoBations.

Microwave maumbents now are
beginning 10 receive overtures from
agenis for the PCS auction winners. As
the negotiations commence, it is vital for
micowave inamnbens 1o understand what
is being negotiaiad during this period.
Although the PCS suction winners might
indicate otherwise, Uwese negotations are
nol about “comparable faclides” Rather,
they are about the early and voluniary

departure of the microwsve moumbants

tion pexiod is not about engineering or
from ¢ 2 GHz band. "conparsble facilitics.” It is shout the
markeiplacn
The issue of “"comparsble facikies" has
aknost nothing to do with this phess of The FCC's mandatory relocation rules
tho negotisions. The requiremant for the presave the micowave incumbeps’
PCS liomses to provids the micaweve rights, but there is no magic foxmuls t©
monbens with "compagable facilities” scoomnplish that goal. Durmg the volun-
camvas inio plsy only when an momben tary relocation pegiod, microwave ncum-
microwave licenase is baing “irvolun- bents are freo 10 nogotiaste whatever terms
taily” relocated under the FCC's 'manda- and conditions they believe aro sppropria
tory” relocation rules. Involunwey undey the Groumstances,
relocation, however, may not bo reached
for thres o Gve yemrs. The questions and answers an
page 3 may help incumbent microwave
Keler and Heckman is couaselling its licensees understnd the nature of the
clienty thas this mitial voluniary negotia- yoluniasy negotiafion peciod. ¢

-

Keller and Heckman
Takes on PCIA

Ten days sfter the FCC announced that the valuntary nagotiation period had
bagun, PCIA, the trade sssaciatlon for the PCS indusiry, wrole » istter to FCC
Chairman Hundt, sseking to changs the ground rules.

PCIA decned the possibility that incumbent microwaves licensaes might try o
extract "excessiva paymants® from PCS asuction winners during the voluntary
negoliations. Therslors, it asked the Chawman 1o eliminate the voluntary
negotistion period, cap the atowabie.campensation and do away with the
microwave licansee's right to restoration of its 2 GHz system il its replacement
system turng out 10 be insdecuate.

Learning of this letter, Kellar and Heckman wrota to Chairman Hundt,
defending ths Incumbents’ rights ta negotiate the best terms possible for their
early and valuntary departure irom the 2 GHz band.

This sttempt 1o intimidate microwave incumbents and to contaminate the
negoliation pracess S ample svidence of tha tactics that will be amployed
3gAINST uNwary MCrowave licensees.

—— c—— . m—— —

e et w—
e ————— —



Mare 2 GHz Relocations
FCC Proposes Reallocation of Spectrum for Mobile Satellite Service

by John Reardon

Dusofhhnhiuhza'h
rmge would not be changed for
the foressesblo future, te Federal
adopwed & Notios of Proposed Rule
Making in ET Docket 95-18 (Notion) that
looks woward reallocating the bands
1990-2025 MHz and 2165-2200 MHz for
use by the Mobile Satelfite Sarvices
(MSS).

Incaambent licansses axrenily operate s
significant amnber of stations in thess
banda. Like the incum bent licenasss who
must move in arder © make room for
Personal Cammunicatimns Services (PCS),
theeo Jicunsess also will bo required w
relocate their facilisies if the FCC's
proposal becomes final

The 1990-2025 MHz band is past of »
band that is curendy ullocssd for the
Broadcast Aindliary Sarvicw (BAS). The
FCC proposes © relocase BAS incuom-
benty 0 the band 2111-2145 MHz and 0
forcs MSS licenaees to pay the coms of
this rejocation.

The 2110-2145 Mthmd.lnm is

ity Notios, the FCC nased that &t belioves
that sharing between BAS and these Gxed
microweve savices i not fegsibls. There
fore, before the BAS licensees can be
fixed microwave service flicensees must be
moved out

Like the 2110-2145 MHz banud, the
2165-2200 MKz band also is cuvently
used by common carier and private
operational-fixed microwsve services.
They also must be mavad before the bend
can be used by MSS providers.

The MSS providers would be required
© pey the ncumbents’ relocation ax-
penass, build now facilitles for thy incum-
bents, and demonstrate that theso now
facilities are "companble” 10 he mamn-
bents’ former facilities. The new
facilities would be buikt and ws! by the
MSS provider bafiare relocation would
occur. Should the new facilities prove
within one yer uot fo be equivelant in
cvery respect © the fxmer facillities, the
MSS provider would heve © pay © retam
the incumbent © il formar Gacilities until
full equivalency is stained.

Now that MSS would be
forced © finemos the relocations f both
inoxnbest BAS fiocnsess snd fhad
microwsve icsnscen.  The Notioy ia not
clewr on the tine frune, but sources ot the
FCC indicam thet thero would bo a thres

year nogotistion pasiod similer o that
provided licensees in the band
1850-1990 MHaz.

In a foomots, the FCC propossd to
Jerary 1, 1997, for licensoes in the
Private Operational-Fiued Microwave
Sarvice that are notified of a roquest for
mandetory relocation.  This is a significant
depmtoes from the policy tiat now
governs the relocation of miccowere
mcumbents © maks room for PCS.
bomn built and tested. )

The FCC propasss to sward the new
MSS lioenses dwough competitive
mmmm

or

KELLER aAND HECKMAN PRACTICE ARRAS:

ANTITRUST ¢ ENVIRONMENTAL ¢ FOOD AND DRUG ¢ LITIGATION
TELECOMMUNICATI(NS @ OCCUPATIONAL SAFETY AND HEALTH
LABOR AND EMPLOYMENT ¢ TRADE ASSOCIATIONS
TRANSPORTATION ¢ GENERAL CORPORATE AND BUSINESS
INTERNATIONAL TRADE

For fun ; . he editar:
Raymend A. Kowalsld, L:w Offices of Koller and Heckman, Washington
Center, Suite 500 West, 1001 G Street, N.W., Washington, D.C. 20001,

Tel. (202) 434-4230, Fax (202) 434-4646. (This newsleter may be copied or
quoied, 20 long a3 proper afribution is given. Articles are on topics of
general interest and do not :onstitute legal advice for particularized facts.)




Understanding Voluntary Negotiations

Q. ¥ “comparsble faclities”

are not baing negotisted
during this vokaveary
negatietion period, what is?

Amaong osher things, the price for
the inumbere’s aarly and
volunary deparire from the

2 GHt bond.

Do / have 10 negotiets with
the agent of the PCS
auction winer if | am
contacted?

No. Negosiaions are not reqesired
period A mandasory negodiation
paiodwdﬂﬁ&pvdnm&my
negonanion period.

i | choose o negotiete, do
| stll have the right ta
comparsbla fecilties?

Comparabie fuclines is your
worst-case scenorio.  Even {f you
are evennially relocosed imvolun-
tanly, you are always entisled io
comparable fackisies. [f you
relocse vokunaarily, you are
ennitled 10 anyshing tha is munally
agresable.

aQ

Why waoukd # PCS Scansee
agree to ghve us more han
“camparsbls feciifes” when
they don’t hewe to?

Some PCS Kcunsess, espacially
thoss in magar markess, may be
willing 10 give you an incwsive
in remarn for your agreaney o
vace the 2 GH band axly.

Can | demand 10 be
relocated early?

No. The PCS aucsion wirner is
in conerol qf she timing of the
nagosasons. In fact, PCS auc-
negosiasions [f sy believe thas
their systems can be enginsered in
Such @ way as 10 not cosse imier-
ferencs 10 your microwow:
syssem. However, they wauld le
required 10 send you “pricw
coordinasion nosices* {f ¥:¢y are

* going 10 oy 10 engineer oround

your microwave sysien.

i we don‘t agres to relo-
cate sady, don't we risk
the unavaieblity of micro-
wave channels in the

6 GHMz band to sccommo-
date our new system?

Yes, tng it s not your problam; it
is the PCS bicensee’s prodiem.
The PCS kcensee will ahagys
have the burden to provicle you
with comparable facilities if you
are regaéred 10 relocce. [f they
cannot do so, you do nor have o
move. You cannot be acaused of
Jaibng 10 bargdin in goot faith if
you do not negodicte durng the
voluriary periad.

Q. # we stike 8 deal for serty
and vakuntary daparsne
from the 2 GHx band, do
we soll have the rght to be
ralocated back to the 2
GHz band within a year if
our new system is not
satisfactory?

A.  Not necessarlly. The right 10 be
relocoted back 1o the 2 GHy
band applles only 0 an in-
vobmawy relocasion. In the
volemary negosiasions, you do not
have the right 10 be relocosad
back 1o the 2 GHz band unless
You negotiate i,

Q. So ghing up the relocasion
right is anaother reeson wiy
the ACS lcensee might be
wiling 10 pive us more
than “comparablo
facilities?”

A, Precisely.

“...this initial
voluntary negotia-
tion period is not
about engineering
or ‘comparable
facilities.’ It is
about the market-

place.”
- Lead Story



Na._.~ Microwavs incumbents Could Benefit From Tax Break - ..

by Tamarc Y. Darvis
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